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Anthropology of kinship meets human rights
rationality: limits of marriage and family life in the
European Court of Human Rights
Linda Hart

Department of Social Research, University of Turku, Turku, Finland

ABSTRACT
The question of what kinds of constellations of personal relationships are
recognised as family life by Member States of the Council of Europe has been
under intense litigation in recent years in the European Court of Human
Rights (ECtHR). This article examines the ECtHR as an arena where different
realms of knowledge come together and produce interpretations of human
rights norms according to historically contingent and sometimes conflicting
attempts to produce decisions that reflect ‘human rights rationality’. By
analysing five judgments from the 2000s and 2010s, this article focuses on
State-argued cultural understandings of limits of acceptable forms of marriage
and family life. The cases concern marriage between former in-laws, sexual
relations between genetically related siblings and understandings of
maternity in contexts of egg donation and surrogacy. The judgments offer
examples of legal arguments and extra-legal knowledge that have been
applied by States and the ECtHR itself when arguing for, or against, giving
particular understandings of family life legal protection in interpreting the
European Convention on Human.
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1. Introduction

How is family defined from a legal point of view in Europe? What kinds of
limits do European States set to the recognition of personal relations as
family life? What does the protection of family relations mean in inter-
national human rights law, either from the perspective of litigants
arguing for their individual rights or of States responsible for
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implementing and protecting these rights? The case law of the European
Court of Human Rights (ECtHR), based in Strasbourg, provides a treasure
trove not just for lawyers to study legal doctrine, but for social and political
scientists as well. Its judgments are binding on Member States of the
Council of Europe (an intergovernmental organisation separate from
the European Union) and have been accumulated from the 1950s to the
present day. Legal norms concerning family life is just one of the areas
being developed as the ECtHR interprets the European Convention on
Human Rights (ECHR) (Ovey and White 2006; Choudhry and Herring
2010).

In this article, relevant ECHR case law1 acts as empirical evidence on how
marriage and family life are defined in the European legal culture of human
rights (Hart 2016: 24; see also Arold 2007), created and maintained by the
Council of Europe. Topical themes in recent years in the sphere of marriage
and family life have included different forms of legal recognition of same-
sex couplehood (civil partnerships, other forms of civil unions, same-sex
marriage) and how different forms of assisted reproduction may be
benefited from both within States and between States to give birth to chil-
dren and to create parental relations (egg and sperm donation, surrogacy).
In case law, these issues have culminated in questions such as whether
offering same-sex marriage is a duty that States must fulfil according to
the ECHR (see Schalk and Kopf v. Austria; Vallianatos and others
v. Greece; Oliari and others v. Italy; Chapin and Charpentier v. France)
and how States should recognise the legal identities of children born of
transnational surrogacy arrangements (see Mennesson v. France; Labassee
v. France; Paradiso and Campanelli v. Italy).

The ECtHR has been subject to academic study both as an area of jur-
isprudence and as an institution. A great deal of this research focuses on
legal doctrine, but political scientists (see Arold 2007) and socio-legal
scholars (Dembour 2006, 2015; Johnson, 2013, 2014) have analysed
ECHR case law as well. The ECtHR began as a part-time institution
after the Second World War but has been growing in legal and political
importance and in the number of cases processed, which grew after the
breakdown of the Soviet Union and the accession of many East European
and Eurasian States to the Council of Europe (Johnson 2013: 21). As it is
possible to complain to the ECtHR only when the case has been examined
by all levels of the national legal system where it originates from, a legal

1ECHR case law is openly available in the Hudoc online database at http://www.hudoc.echr.coe.int.
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process within the ECtHR might take several years (Dembour 2006; Ovey
and White 2006).

Article 8(1) of the ECHR states that ‘everyone has the right to respect
for his private and family life, his home and his correspondence’. Accord-
ing to Article 8(2), this is a conditional right that can be curtailed ‘in
accordance with the law’ and if ‘necessary in a democratic society’ for
the sake of security, safety and what concerns the themes addressed in
this article, ‘for the protection of health or morals’ and the ‘rights and
freedoms of others’ (European Convention on Human Rights). Analysing
the protection of private and family life under the ECHR brings one to a
certain paradox. On a conceptual level, the classic subject of international
law is in many ways an individual pitted against a State, stripped of
gender, ethnicity and many other identity markers that may affect the
standing of this subject in many ways when her or his rights are exam-
ined (Hart 2016: 12). However, in the field of family relations, the rights
of an individual in relation to other individuals are under scrutiny. These
relations of dependency and relatedness are in many ways in conflict with
the idea of a free-floating and detached liberal subject. Feminist legal the-
orists such as Nedelsky (2011) and Leckey (2008), both Canadian legal
scholars, have been grappling with this paradox and developing ‘rela-
tional theory’ that builds on feminist political and legal theory and fem-
inist ethics of care (see Gilligan 1982; Kittay 1999). In this article, it is
argued that there is a tension between taking the relational concerns of
individual applicants into consideration and state-centred rationalities
on what kind of public policy and legislation to profess. ECHR case
law provides an ideal corpus of case law for analysing and discussing
this kind of a tension.

International human rights law acts as an interesting point of reflection
for how the limits of family relations are constituted in different societies,
as it represents both rationality and impartiality in the guise of positivist,
human-made law (see Campbell 1999), but also politico-moral evaluation
in trying to interpret and develop temporally shifting definitions to age-
old questions such as who may marry whom and who may be counted
as someone’s parent or child. What kinds of relations between individuals
merit the legal privileges and protection accorded to state-recognised
families? What human rights adjudication finally rests on in individual
cases is how the norms expressed in an international and widely ratified
human rights convention are interpreted in a certain point in time in
light of earlier judgments where the substance of these agreed norms
has been developed.
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From a sociological viewpoint, case narratives of individual applicants
make up a body of ethnographic examples that are evaluated in the light
of principles that a widely accepted set of norms such as the ECHR
stands for. In this article, it is argued that from the perspective of knowl-
edge production, the examination of these historically and culturally
specific individual narratives contributes to developing a ‘human rights
rationality’ (Langlois 2005: 381) or various, perhaps conflicting,
‘human rights rationalities’. According to Langlois, the concept of
‘human rights rationality’ provides a philosophical narrative of what
humans are and what we share in the context of a universal set of prin-
ciples and norms:

…within the mainstream of Western political theory, human rights justifica-
tions are sought on the basis of an impersonal and autonomous rationality
… This human rights rationality is always applied in a certain time, at a
certain place – it is in the end always particular. (: 381)

Langlois emphasises that the interpretation of human rights norms in light
of specific cases is always historically contingent. In case law, attempts
towards this kind of a rational mode of arguing for human rights tend
to be backed up by extra-legal empirical knowledge. However, these
attempts tend to fall short of an impartial and positivist ideal of
decision-making as they may collide with deeply held moral and historical
cultural understandings of ‘family’, for example. From the perspective of
empirical analysis, judgments given by the ECtHR make it possible to
analyse what striving for rational and logical decision-making in the
area of family life and human rights looks like.

First, this article briefly addresses the question of what ‘family life’ con-
sists of according to the interpretation of Article 8 (right to respect for
private and family life, the home and correspondence) in the interpret-
ation of the ECHR. Second, it analyses what happens when cases that
display questions of key importance from an anthropological point of
view (incest prohibitions, the use of human gametes and capacities) are
examined in the context of a human rights complaint made to the
ECtHR. The cases analysed here deal with the limits of the right to
marry and the protection of family life as argued by respondent Govern-
ments in order to preserve the existing legal order in a Member State.2

Third, this collision of historico-anthropological knowledge and inter-
national human rights adjudication is discussed as a process which

2In the cases examined, the States in question are United Kingdom, Germany, Austria and France.
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produces manifestations of human rights rationalities, where empirical,
scientific, ethical and cultural understandings intersect.

2. Socio-legal perspectives to family life in the ECtHR

The ECtHR offers a huge corpus of case law with judgments given for
about 18,000 cases between 1959 and 20163 as well as a wealth of other
material. As texts, judgments are structured so that they proceed from a
legal narrative summarising the facts of the case to a presentation of the
legislation in question in the respondent State. This is followed by argu-
ments of the applicant(s), the Government of the respondent State and
the ECtHR itself. Finally, the outcome of the case is pronounced by the
ECtHR, arguing which rights enshrined in the ECHR, if any, have been
violated. If a violation of the ECHR is found, the processual examination
and the outcome of the case are expected to be a considerable reward for
the applicant(s). The State in question might also be ordered to pay
financial compensation to the applicant(s). Also, if the legislation dis-
cussed in the case is seen by the ECtHR as incompatible with the European
Convention of Human Rights, a State might be obliged to amend its
legislation.

As an international human rights treaty, the ECHR does not give a
specific definition of what ‘family’means. Article 8 of the ECHR, compris-
ing the right to respect for private and family life, has been subject to judg-
ments in almost 1700 cases during 1959–2016. About 6004 judgments
have been given concerning the right to respect for ‘family life’, a sphere
of its own compared to ‘private life’. Only some judgments under
Article 8 concern the limits of acceptable forms of family life, as infringe-
ments to respect for family life may be examined in various situations,
such as family reunification, expulsion from a State, criminal investi-
gations or imprisonment. Article 12 of the ECHR on marriage is also rel-
evant to family relations. It says that ‘men and women of marriageable age
have the right to marry and to found a family, according to the national
laws governing the exercise of this right’. Article 12 has been subject to
a judgment in only 30 cases in 1959–2016.5 It is historically grounded
in protecting the right of men and women to marry each other regardless
of nationality, religion and similar differences. In recent years, it has been
challenged to argue for same-sex or gender-neutral marriage, such as in

3See Hudoc database, www.hudoc.echr.coe.int. Case count as on 31 December 2016.
4As on 31 December 2016.
5As on 31 December 2016, Chamber and Grand Chamber judgments. See Hudoc database.
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the judgments of Schalk and Kopf v. Austria (2010) or Hämäläinen
v. Finland (2014).

In its case law, the ECtHR has given its own definition of what consti-
tutes a family. This definition was given in 1997 by the Grand Chamber
(highest instance of the ECtHR system) judgment of X, Y and Z v. the
United Kingdom6:

… [T]he notion of ‘family life’ in Article 8… is not confined solely to families
based on marriage and may encompass other de facto relationships…When
deciding whether a relationship can be said to amount to ‘family life’, a
number of factors may be relevant, including whether the couple live together,
the length of their relationship and whether they have demonstrated their com-
mitment to each other by having children together or by any other means. (X, Y
and Z v. the United Kingdom, para 36)

In this case, it was examined whether a female-to-male post-operative
transgender person could be legally recognised as the father of a child
born to him and his female partner with the help of donated sperm.
Regardless of the gender-neutral linguistic formulation of the definition
above, the case of the applicants was unsuccessful and no violation of
Article 8 was found. However, the ECtHR found that Article 8 applied
and that the applicants shared de facto family life (X, Y and Z v. the
United Kingdom; see also Hart 2009, 2016). In turn, in its case law on
same-sex relations, the ECtHR stuck for a long time on the view that
same-sex relations were protected under Article 8 by respect for private
life, but not as family life. Since the judgment of Schalk and Kopf
v. Austria in 2010, same-sex relations have also been included in de
facto family life (Schalk and Kopf v. Austria, para 91).

The cases analysed in this article are B. and L. v. the United Kingdom
(2005), Stübing v. Germany (2012), S.H. and others v. Austria (2011)
and Mennesson v. France (2014) analysed together with Labassee
v. France (2014). They have been selected due to how respondent Govern-
ments argue axiomatic views of ‘family’ and its place in society as well as
making references to extra-legal expert reports.7 The first two, B. and L.
and Stübing, deal with prohibited degrees of relationships in the context
of cohabitation, marriage, producing offspring and raising children.

6All case titles include first the individual applicant or applicants known by name or initials, (anonymised
or not), followed by the respondent State. When cases are quoted, reference is made to paragraphs
(para) in case texts, not pages.

7References to extra-legal expertise are not made in all ECHR cases, so this makes it relatively easy to select
the cases for this analysis from a larger pool of case law on the constitution of family relations in ECHR
case law (see Hart 2016).
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From an anthropological perspective, the first case deals with incest of the
second degree, sexual relations between in-laws, and the second case with
incest of the first degree, sexual relations between consanguineous siblings
(see Héritier 1993). S.H. and others and Mennesson/Labassee deal with
assisted procreation, focusing on egg donation and surrogacy. In these
cases, what is at stake is the use of female reproductive cells and reproduc-
tive capacities. All five cases pose the question of where limits to what is
seen as legitimate and acceptable in establishing family relations are
drawn, and these limits are embodied in the legislation of the respondent
States (United Kingdom, Germany, Austria, France) which Government
representatives argue for in the ECtHR.

In cases such as these, references to extra-legal expert knowledge, if they
appear, tend to be made to expert reports produced outside the ECHR case
law machinery. Sometimes, these have been commissioned during the
legal process itself, such as in Stübing v. Germany, or during a deliberative
political process, as in B. and L. andMennesson/Labassee. In B. and L., the
case concerning marriage between in-laws in the United Kingdom, it was
No Just Cause (1984) by a commission of experts led by the Archbishop of
Canterbury regarding the possibility of lifting legal obstacles to second-
degree incest in English law. In the case of sibling incest, it was a multi-
disciplinary report from a Max Planck research institute specialising in
criminal law (Albrecht and Sieber 2007). In the cases concerning egg
donation and surrogacy, references were made to comparative legislative
and policy data in S.H. and others v. Austria (IFFS 2007) and State-com-
missioned French expert reports in Mennesson and Labassee (Conseil
d’Etat 2009; Théry and Leroyer 2014).

I argue that in all five cases the substance of the cases presented and
argued by the individual applicants and the respondent Governments
was met by a ‘human rights rationality’ that the judges of the ECtHR con-
tribute to, develop and convey in the judgments they give when interpret-
ing the ECHR. Following Langlois (2005), this rationality is historically
contingent and malleable. It may even be conflicting and paradoxical at
times rather than strictly based on scientific findings, such as in the phys-
ical effects of sibling incest, or ethical arguments taking power relations or
human vulnerability into consideration. This is partly due to an estab-
lished doctrine developed by the ECtHR itself, where the Member States
have been given a certain ‘margin of appreciation’ to decide what kind
of legislation needs to be in place in a specific society (see Johnson
2013: 69–79). This can be seen especially in cases dealing with sensitive
issues such as relating to family life, religion and morals. However, the

EUROPEAN SOCIETIES 7



margin of appreciation, i.e. cultural differences between states in defining
questions such as ‘family values’, is merely one component in making
human rights adjudication in the ECtHR axiomatic and conflicting.
What remains to be investigated is what kinds of statements and knowl-
edge are produced and under which conditions when emic ‘anthropologi-
cal’ understandings of family are evaluated against the contemporary
notions of justice, proportionality and fairness.

3. Cultural understandings of incest in a human rights court

The judgment of B. and L. v. the United Kingdom from 2005 deals with a
theme that is at the heart of classic anthropological studies of kinship: cul-
turally variable rules on the prohibition of incest and their codification
into systems of knowledge that govern people’s lives (see Héritier 1993).
In its time in the late 1990s and early 2000s, this case collided with
ideals of individual choice in choosing one’s intimate and marital
partner, as the applicants, B (a man) and L (a woman), wanted to
marry despite formerly being daughter-in-law and father-in-law to each
other. In this case, the human rights principles that B and L evoked
when complaining to the ECtHR were a tool for arguing that the prohibi-
tions of sexual relations between former in-laws in English law were out-
dated and illogical. These restrictions emanate from the Old Testament
and Leviticus (18: 6–18), where the prohibited degrees of sexual relation-
ships covered several categories of consanguineous relatives and affines,
including step-parents, half-siblings, children of one’s siblings and siblings
of one’s parents. In English law, these rules were developed into ecclesias-
tical law and codified in English law in the nineteenth century (see Héritier
1993; Cretney 2003). Prohibitions of second-degree incest in English law
were later amended in a piecemeal fashion responding to historically par-
ticular situations, such as the shortage of men of marriageable age in the
population after the First World War (Cretney 2003).8

B, the man, had been married twice. L, the woman, had been married to
B’s son C. In 1995, L and C separated and their divorce was finalised in
1997, as was B’s second divorce, too. L and C had a child together.
After L and C separated, L and her child began to live with B. Thus,
when B and L began cohabiting, L was both B’s cohabitee and former
daughter-in-law and her child was B’s grandchild. In 2002, B asked the

8The case of B and L, regardless of being a regular Chamber judgment in the ECtHR, has drawn some com-
mentary from both legal scholars and anthropologists (see Simpson 2006, Schäfer 2008, Roffee 2014).
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authorities whether he and L could marry. According to English law in
those days, the Marriage Act 1949 amended in 1986, this was not possible
unless B’s former spouse (C’s mother) and C himself (B’s son) were both
dead (B. and L. v. the United Kingdom, paras 7–12). In England, small-
scale legislative procedures, ‘Personal Bills’, had made it possible for
couples in their position to marry. Personal bills were proposals made
to the Parliament of England to contravene the Marriage Act. This kind
of a procedure required time, money and legal expertise and was not poss-
ible for them (para 23).

In the ECtHR, B and L addressed their claim under Article 12 of the
European Convention, the ‘right to marry and to found a family’. They
argued that the law prohibiting them from marrying because of their
former relationship as in-laws ‘denied them the very essence of the right
to marry’ (para 28) and was ‘disproportionate and unjustified’ (para
28). They also argued that passing Personal Acts to contravene the law
undermined the existence and the rationale of the prohibition of marriage
between former in-laws. In the ECtHR, the Government of the United
Kingdom argued that the ban was not absolute, as it was possible for B
and L to marry if C and his mother were both dead. Personal Bills pro-
vided another way. Furthermore, the UK Government argued that
‘[t]hese requirements were proportionate having regard to the complexity
of relationships, the harm to others that was potentially involved in such
marriages and the requirements of the protection of morals’ (para 31).

To support its position, the UK Government referred to the potential
confusion of making B, a grandfather, a stepfather to his grandson. This
was ‘an issue of general public importance with wide moral implications’
(para 31). Most importantly, the UK Government argued that:

… [T]he legislature considered that the restriction was necessary given the risk
of such marriages undermining the foundations of the family and altering
relationships between affines; public views on the moral limits of permissible
relationships within the family and the risk of public outrage; and the role of
law in defining and reinforcing family relationships’. (para 32, emphasis added)

The UK Government also referred to other Member States of the Council
of Europe having similar restrictions, as twenty-one States had banned
marriages between affines either completely or with certain conditions
(para 33).

The ECtHR admitted that the disputed legislation ‘aimed at protecting
the integrity of the family’, referring to ‘preventing sexual rivalry between
parents and children’ (para 37). In turn, the ECtHR stressed the margin of
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appreciation, meaning that the authorities of each State are the most com-
petent ones to assess what kinds of limitations are needed and that the
United Kingdom was not alone in restricting marriage between affines.
However, the ECtHR noted that the majority of a group of representatives
in the House of Lords, the upper chamber of the UK Parliament, had
adopted the view that ‘the bar should be lifted as it was based on tradition
and no justification had been shown to exist’ (para 39). According to the
ECtHR, there was inconsistency between the aims of the measure and the
possibility of Personal Bills for contravening the law and thus the ‘ration-
ality and logic of the measure’ were undermined (para 40, emphasis
added). The ECtHR found a violation of Article 12.

Indeed, the ECHR judgment on B. and L. contains a brief historical
note on proposals to reform English law on marriage between affines
(paras 17–19). A commission of experts from various fields such as theol-
ogy, philosophy and law had produced a report in 1984 called on needs to
review the legislation on bars to marriage between affines (No Just Cause
1984). The report makes brief reference to the existence of the ECHR as a
legal basis for the freedom to marry a person of one’s choice (No Just
Cause 1984: 46), where a distinction is made between ‘granting a right’
and ‘protecting the freedom’ to marry, which the ECHR stands for.
In the conclusions and recommendations of the report, it is argued that
‘ … [t]o marry is a fundamental human liberty which should be protected.
A couple wishing to marry should not be prevented from doing so unless
there is some compelling reason or logical impediment’ (No Just Cause
1984: 91). In light of this, it was the ECHR that had to review the ‘ration-
ality’ and ‘logic’ of barring marriage between former in-laws somewhat
twenty years later.

A different angle to prohibited degrees of relationships was discussed in
the judgment of Stübing v. Germany in 2012. In this case, a man had been
taken into state care when he was only a few years old. As a young adult,
he re-established contact with his birth family. After the death of his
mother, he and his younger, genetically related sister developed a sexual
relation and four children were born. The sister was sixteen years old
when the relationship began, and in the judgment she is described as
not having been fully responsible for her actions due to her personal
characteristics and aptitudes (Stübing v. Germany, para 12). Both the
brother and the sister were convicted of a criminal offence due to commit-
ting sibling incest, and the brother spent time in prison for this (para 11).
Their three eldest children were in state care and living in foster families
(para 8).

10 L. HART



The recognition of legal family relations was not at issue here, as the
legal paternity or maternity of the sibling couple were in question. This
was about if it was proportionate to maintain a legal norm which made
(supposedly) consensual sibling incest between adults a criminal
offence. Before the ECtHR, the case was examined by the Federal Consti-
tutional Court of Germany, which commissioned the Max Planck Institute
for Foreign and International Criminal Law to compile a comparative
study on sibling incest, its status as a criminal offence and its effects on
the physical health and fitness of the children born (see Albrecht and
Sieber 2007). In Stübing, the ECtHR held that it was acceptable for
Germany to maintain criminal liability for sexual relations between
genetic relatives and that Article 8 had not been violated. According to
the case material, Stübing was represented in the ECtHR by two
different lawyers and three professors (para 2).9 Thus, Stübing had
strong support from experts who acted to have the criminalisation of
sibling incest overturned.10

What is of interest in the ECHR judgment of this case is the argumen-
tation of the Federal Constitutional Court of Germany cited on how incest
by some individuals is a threat to the entire society and the symbolic
kinship positions that family members are supposed to inhabit. The
Federal Constitutional Court had noted that protecting marriage and
family were the primary reason for criminal punishment on sibling
incest. Furthermore, it argued:

Empirical studies had showed that the legislature was not overstepping its
margin of appreciation when assuming that incestuous relationships between
siblings could seriously damage the family and society as a whole. Incestuous
relationships resulted in overlapping familial relationships and social roles
and, thus, could damage the structural system of family life. (Stübing
v. Germany, para 16)

In turn, the German Government argued in the ECtHR that

The report by the Max Planck Institute had confirmed that incestuous relation-
ships were liable to deepen and exacerbate existing problematic socio-psycho-
logical relationships within a family. The damaging effect on the family
structure would have a direct negative effect on society. (Stübing v. Germany,
para 47)

9‘The applicant was at first represented by… a lawyer practising in Dresden, and by Mr K. Amelung, Mr
S. Breitenmoser and Mr J. Renzikowski, university professors teaching in Dresden, Basel and Halle… ’
(Stübing v. Germany, para 2).

10For example, German Ethics Council (Ethikrat) gave a statement in 2014 based on a report (Deutscher
Ethikrat 2014) calling for lifting the criminal ban on consensual sibling incest.
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Unlike B. and L. v. the United Kingdom, this judgment did not concern the
right to marry, but the right to respect for private and family life under
Article 8 of the European Convention. The ECtHR relied in its argumen-
tation very much on the findings of the German Federal Constitutional
Court and the expert knowledge solicited for the case (Albrecht and
Sieber 2007). The ECtHR pronounced ‘that the imposition of criminal
liability was justified by a combination of objectives, including the protec-
tion of the family, self-determination and public health, set against the
background of a common conviction that incest should be subject to crim-
inal liability’ (para 63). Further attention was given to the issue of sexual
self-determination: the criminalisation of supposedly consensual sibling
incest was seen to protect persons entangled in close and interdependent
family relations from being taken advantage of sexually by a family
member.

The case of Stübing presents arguments from the German Government
and the ECtHR that articulate a cultural understanding of allowed degrees
of sexual relationships. This is a State-argued ethnographic example of the
rule of exogamy, marrying out of one’s closest group of kin. The risks of
genetic inbreeding backed up by knowledge from natural sciences
(Albrecht and Sieber 2007: 112–117) and the physical repercussions of sib-
lings having children together are just one among many reasons given for
the prohibition. The notion of ‘family structure’ referred to above presents
an order of genders and generations where one is not allowed to transgress
and inhabit several, conflicting positions such as being both ‘grandfather’
and ‘stepfather’, or both ‘mother’ and ‘aunt’ or ‘father’ and ‘uncle’. The
projected effects of confusion in kinship roles and positions are given a
lot of attention by both UK and German Governments in B. and L. and
Stübing. Importantly, potential interpersonal and psychological strife,
suffering, and the protection of vulnerable persons such as the woman
accused of incents in Stübing are given attention, but none of this is
backed with empirical evidence in the judgments.

4. ‘Entire structure of society’ at peril: egg donation and
surrogacy

Argumentation similar to the defence of an axiomatic view of family
relations in Stübing was put forward by representatives of German and
Italian governments as third-party interveners in the Grand Chamber
judgment of S.H. and others v. Austria in 2011. This case concerned
different limits set for the use of donated eggs and donated sperm in

12 L. HART



medically assisted reproduction in Austria. Artificial insemination with
donor sperm was allowed, but in vitro fertilisation (IVF) was allowed
only with gametes from the woman and man treated. Egg donation was
banned in all circumstances. This case was somewhat exceptional in
ECHR case law on family life as it is usually non-governmental organis-
ations that provide third-party interventions, not Governments (see, for
example, Hodson 2010). However, both Germany and Italy, along with
other Member States, have a ban on egg donation, so they had an interest
in arguing their case. There had first been a regular Chamber judgment of
the ECtHR in this case, but due to the complexity and importance of the
case, it was referred to the Grand Chamber, the highest instance of the
Strasbourg Court, where 17 judges decided the case and sealed its final
outcome.

In relation to egg donation, the German Government argued:

This prohibition was intended to protect the child’s welfare by ensuring the
unambiguous identity of the mother. Splitting motherhood into a genetic
and a biological mother would result in two women having a part in the cre-
ation of a child and would run counter to the established principle of unam-
biguousness of motherhood which represented a fundamental and basic
social consensus. (S.H. and others v. Austria, para 70)

In the same case, the Italian Government defended its ban on egg
donation:

Medically assisted procreation… involved serious risks. Gamete donation
might lead to pressure on women on moderate incomes and encourage traffick-
ing of ova. Scientific studies also showed that there was a link between in vitro
fertilisation treatment and premature births. Lastly, to call maternal filiation
into question by splitting motherhood would lead to a weakening of the
entire structure of society. (S.H. and others v. Austria, para 73, emphasis added)

In these arguments, the existence of both a genetic and a gestational
relation between a woman and a child is seen as a relation around
which all other family relations are built on. However, much like in the
argumentation given by the German Government in Stübing, the risks
are largely projected instead of being backed up with empirical knowledge.
The ECtHR took note of the risk of ‘exploitation of women in vulnerable
situations’ in egg donation, the possible physical effects and health risks of
harvesting eggs and the ‘creation of atypical family relations because of
split motherhood’ (S.H. and others v. Austria, para 113). However, also
in the argumentation of the ECtHR the issue boiled down to gamete
donation being a ‘controversial issue in Austrian society’ and giving rise
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to ‘complex questions of a social and ethical nature on which there was not
yet a consensus in society’ (S.H. and others v. Austria, para 113). The
outcome of the case was that the Grand Chamber found no violation of
the right to respect for private and family life in the gender-asymmetrical
legislation on the use of gametes in assisted reproduction in Austria.

In S.H. and others, several sources were referenced for providing a com-
parative overview on legislation and clinical practice in different States
regarding egg and sperm donation and their use in IVF treatments (para
35). However, many of them were from bodies functioning within the
Council of Europe itself, of which the ECtHR is part of. A report from
the International Federation of Fertility Societies makes an exception to
this. The report (IFFS 2007) argues its position clearly from the point of
view of its stakeholders: scientists and doctors wishing to make break-
throughs in fertility research, clinics wishing economic gain and patients
wishing to be treated. However, in the 2007 report referred to in S.H. and
others as a simple factual source, the final point made, bearing in mind
the gains hoped for by the stakeholders, is that the legal regulation of a deli-
cate issue such as the advisability of different forms of fertility treatments
would be based on factual information and logical thinking (IFFS 2007: 67).

The judgments of Mennesson v. France and Labassee v. France in 2014
were almost identical cases where French married couples had had chil-
dren through surrogacy arrangements in the United States. The children
obtained US citizenship by simply being born on US soil, so they were not
left stateless, which is a potential risk in some transnational surrogacy
arrangements. The children in these cases were officially related to their
French parents only under US law, as these parental relations were not
recognised in France due to a ban on surrogate births in France. In the
case, the French Government argued in the ECtHR that

… in the interests of proscribing any possibility of trafficking in human bodies,
guaranteeing respect for the principle that the human body and a person’s civil
status were inalienable, and protecting the child’s best interests, the legislature –
thus expressing the will of French people – had decided not to permit surrogacy
arrangements. (Mennesson v. France, para 72)

Here, the French Government was arguing a position that seeks to protect
a key characteristic of human rights: ‘inalienability’ means that rights
cannot be given away or even negotiated by the persons that possess them.

In Mennesson,11 reference was made to a report on the revision of
French bioethics law by the Conseil d’Etat (2009), an institution that

11See full version of the judgment in French.
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acts as the supreme administrative court and as a legal adviser for the gov-
ernment in France as well as a more recent expert report by Théry and
Leroyer (2014), where they wish to contribute to a well-argued public
debate regarding often emotion-provoking issues such as assisted repro-
duction and surrogacy (Théry and Leroyer 2014: 192). Regardless of the
general advisability of surrogacy arrangements as a public policy issue, a
very basic remedy in cases such as these two would be to allow the recog-
nition of paternity on the basis of a genetic link between the father and the
child, possibly followed by second-parent adoption by the social mother,
which is what Théry and Leroyer argue. On a more future-oriented note,
Théry and Leroyer call for a coordinated effort on the international level
for an international agreement between States on the principles of how to
safeguard the legal status of the children born of surrogacy arrangements
(Théry and Leroyer 2014: 198). Indeed, some scholars call for a more
lenient but regulated approach to surrogacy in the European context
(Jackson et al. 2017).

The outcome of both Mennesson and Labassee in the ECtHR was that
there had been no violation of the family life of any of the applicants (the
commissioning parents and the children) but that there had been a violation
of the right to respect for the private life of the children born of the surro-
gacy arrangement under Article 8 of the ECHR. Lacking French citizenship
and having no recognised relations to the parents the children were living
with made the children’s status precarious in many ways, ranging from pro-
ducing their passports and birth certificates as proof of identity in everyday
encounters with the authorities and the threat of expulsion from the France
when reaching adult age. However, the French ban on surrogate pregnan-
cies was not criticised by the ECtHR, as it sought to protect, among other
things, the inalienability of the human body.

5. Conclusion

In the five cases analysed, the ECtHR acts as an arena of knowledge pro-
duction where cultural understandings of the limits of establishing legally
recognised and valid forms of marriage and family life are evaluated in the
context of human rights adjudication. In these cases, only the first one,
B. and L. v. the United Kingdom, displays a set of legal rules so inconsistent
and far removed from the principles of rationality and logic valued in the
administration of values such as equality and individual choice today that
the United Kingdom was ordered to yield to the demands of the couple.
The main basis that emerges in favour of B and L is individual choice,
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as they were only related through being former in-laws and couples in
situations similar to their situation had been able to marry by asking
special permission from the Parliament of England with Personal Bills.
The rules prohibiting B and L from marrying dated back to rules of the
Old Testament, but had lived on first in Canon law and then in English
law, acquiring different meanings in different historical contexts. The
rationalities behind the English legislation on prohibition of marriage
between affines had been first based on Biblical tradition, and later on
highly historically contingent situations, and when these rules had been
amended this had not even been done in a logical or gender-symmetrical
fashion to produce formally equal legislation (Cretney 2003).

The other cases analysed (Stübing, S.H. and others,Mennesson/Labassee)
provide examples of situations where States (Germany, Austria and France,
respectively) are allowed tomaintain their legislation on the criminalisation
of incest between blood relatives, the prohibition of egg donation for IVF
and the prohibition of surrogate pregnancies. The arguments given by
the Governments of these States for maintaining these limits to the protec-
tion of private and family life were only partially founded by scientific argu-
ments, empirical evidence or bureaucratic and technological rationality.
For the most part, the reasons given for maintaining the existing legal
rules were axiomatic, relying on a symbolic image of different categories
of kinship positions and speculated risks to the ‘entire structure of
society’ if the rules were to be changed. The importance of holding up exist-
ing symbolic structures of kinship positions was in a central position in the
arguments presented by the Governments in all of these cases. Protection
for vulnerable persons such as sexually exploited children or surrogate
mothers were articulated, but these relational concerns were not centre-
stage in the arguments for criminalisation of supposedly consensual
sibling incest in Stübing or benefiting from women’s reproductive cells
and capacities in S.H. and others and Mennesson/Labassee.

A contemporary kind of ‘human rights rationality’ (Langlois 2005: 381)
emerges rather clearly when it comes to evaluating Biblical rules of affinity
against modern-day principles of prohibited degrees of relationships
(genetic relatedness) such as in B. and L., but less clearly when it comes
to defining a certain order of family relations as keeping society from
falling into chaos as in the other cases discussed. The axiomatic statements
on the imagined and symbolic place of ‘family’ in the structure of society
argued by the German, Austrian and Italian Governments (in Stübing and
S.H. and others) provide empirical examples on cultural understandings of
family life in a European legal culture of human rights. The critique here is
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that the Governments should engage more closely with scientifically
rational and or at least empirically based ethical arguments instead of
lofty, axiomatic statements with little actual substance to them. After all,
scientific research and relevant extra-legal expertise is usually available,
and these cases provide examples where references to such studies have
even made it to the final text of the ECHR judgments. However, the cases
analysed in this article do not really engage with cross-culturally available
rational knowledge. This can be seen especially well in the case of the bio-
logical risks of procreation between genetically related persons. In the case
of Stübing, protecting minors from sexual exploitation in complex family
situations as the one in the case was given some attention. Unfortunately,
this argument was in a secondary position to the axiomatic views of a
certain image of the institution of family in German society and the
German Constitution (Stübing, para 16). Decriminalising rare and individ-
ual-level acts was presented as a threat to society as a whole.

In the case of egg donation (S.H. and others) the possible exploitation of
disadvantaged real-life women did surface, but likewise, the bone of the
argumentation centred around unambiguous genetic motherhood as an
essential structure of society. In contrast, the surrogacy cases (Mennesson,
Labassee) contained a more sustained emphasis on the position of surro-
gates and the children to be born, supported by the outcome of the judg-
ments that the rights of the children to private life had been violated, but
not the rights of their commissioning parents to either family life or
private life. What is at the heart of ‘human rights rationality’ as an
outcome of socio-legal knowledge production is that both scientific
knowledge and politico-moral perspectives produce new norms when
applied on a case-by-case basis. This rationality is not a fully scientific
rationality based on extra-legal expert knowledge, but a balancing act
between individual freedoms and cultural understandings regarding
what may be included within those individual freedoms.
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